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A Review of Progr2ss 


The beginning of a new volume is an appropriate place for a brief resume 
of progress made and promised in the judicial field. It is highly encouraging 
to be able to note genuine advance along some of the most important lines. We 
should say that the important lines of endeavor are judicial organization, judi- 
cial selection, bar organization and legal education. These are the four great 
pillars, for they embrace both personnel and working environment of the real 
factors in administering justice. Perhaps procedure should be included as 
equally important, though we are inclined to subordinate it on the theory that 
a learned bar and a responsible judiciary can find means for modernizing pro- 
cedure, both civil and criminal. What gives procedure, ‘‘the etiquette of jus- 
tice,’’ ‘‘the rules of the game,’’ its present and past fictitious intportance is its 
source in legislative enactment. Probably at no distant time, reform will come 


through the rule-making power and then procedure will retire to its normal 
and proper sphere. , 


In judicial selection the least progress is to be noted. Reform is always 
most difficult in the political field. One of the discouraging factors is that there 
ean be little real popular understanding. Second rate judicial ability is often 
able to triumph over first rate in the popular mind. The bar, even, has 
acquiesced so long in mediocrity of standards for the bench as to possess little 
critical discernment. But the situation is by no means without promise. Inte- 
gration of the bar brings responsibility and powers to discharge them. Where 
judicial selection is most in need it becomes the concern of well organized bar 
associations, and means for influencing nominations and guiding voters is being 
acquired by a wholesome process of experiment and evolution. Probably Cleve- 
land offers the best instance to this time. Some very excellent lawyers have 
been elected there through the disinterested efforts of a strong bar. Mean- 
while the movement to encourage this process is being éxtended generally to 
the bar associations of the country, and especially in the larger cities. 


Judicial unification received a first great impetus with the passage by 
Congress of the bill creating a judicial council, and the operation of that coun- 
cil, under the direction of the distinguished chief justice of the United States, 
constantly affords lessons in raising standards of administration. Four states 
now have councils more or less similar. California’s temporary setback is 
related in another article in this number. It may be added that the movement 
is making unexpected progress in Pennsylvania and our next number will prob- 
ably carry definite news. 


In the field of bar organization, because we have already published so 
much and because of news of progress in this number, there is little need for 
comment. The movement now advances along two lines. The first involves 
legislative organization and on this line very satisfactory progress is being made. 
The other route calls for building up local bar associations and merging them 
in the state association. Washington lawyers have made a remarkable advance 
in this way and the plan will doubtless succeed in other states more readily 
than the first plan. Building up the bar by organization is always profitable 
and the local units have an important role. 
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In the field of legal education we have had a great deal of progress to 
report since the Conference of Delegates approved the American Bar Associa- 
tion standards, adopted in 1921. Already states are competing for the honor 
of the highest requirements. The American Bar Association council on legal 
education is functioning, the latest number of the American Bar Association 
Journal carrying a list of approved schools, which cannot fail to impress the 
minds of students who choose the profession of the law. 


What has been needed for a number of years to launch us nationally and 
by states on the long deferred reform of civil procedure is enactment of the bill 
in Congress to confer on the United States Supreme Court the rule-making 
power. Progress in a number of states has been pending leadership by the 
United States Supreme ‘Court. It is a national scandal that Senate rules 
should permit one or two stubborn members to block this great reform. 

This number records encouragement in respect to criminal procedure re- 
form. The bar of the nation has faced the situation finally, with an endowment 
of adequate amount. Work needed for a century will be done before long with 
prospects of ultimate improvement. Meanwhile, through surveys and other 
means, a great deal of important local work is being done, a in Cleve- 
land and in the state of Missouri. 


Value of State Bar Journals 


One of the indications that bar associations are moving toward integration 
is afforded by the publication of journals in a number of states. There was 
probably no instance of this until about five years ago. Im states that have 
state univefsity law, schools that publish law journals it is very appropriate 
that the journal should become the organ of the state bar. The Michigan State 
Bar Association was the first to make such an arrangement. Under it the 
Michigan Law Review brings out a special bar edition containing its regular 
materal and in addition news concerning the association. Every member of the 
association receives the bar edition, thus acquiring association news promptly 
and becoming accustomed to articles and case notes not otherwise obtainable. 

Similar arrangements have been worked out in other states, notably Minne- 
sota, Oregon and Texas. While articles of a general nature are published, there 
is a disposition to specialize in local judicial and legislative news and problems. 
The Texas Law Journal was founded upon the sale of shares to individual law- 
yers, but, like the others mentioned, it is edited by a law school teacher. 

We have had occasion several times to refer to and quote from the fine 
quarterly published by the Massachusetts Bar Association and edited by its 
secretary, Mr. Frank W. Grinnell. Recently other state associations have estab- 
lished publications, Tennessee, North Dakota and Illinois. These are unpreten- 
tious and inexpensive bulletins, but they carry a great deal of informative matter 
in a few pages and undoubtedly serve the purpose of giving the associations 
they serve a continuing existence between annual meetings. A bar association 
with no publication except the annual report of proceedings is at a serious dis- 
advantage. Probably no better way to build up interest can be discovered. The 
publication cannot be considered a financial liability. All that is needed to 
make it successful is a willingness on the part of the secretary, or some specially 
assigned editor, to devote the necessary time to the work. 


Bar Integration Bill Wins in New Mexico 
Legislature 


California Bar Wins Notable Success in Legislature But Falls 
Victim to Governor’s Veto. Text of Both 
Bills is Presented 


The State of New Mexico will have 
an organized bar in a very short time, 
the legislature having enacted a very 
good act for that purpose. California 
earned equal success, for the bar meas- 
ure was most industriously furthered 
until a signal victory was achieved in 
the legislature, but the bill was killed 
by a veto. 

The list of states which have pro- 
gressed to the stage of statutory or- 
ganization now includes North Dakota, 
Alabama and New Mexico, but the 
progress of the movement is really con- 
cealed in this meager list. One cannot 
believe that the California bar will have 
to wait long for complete success. Their 
bill was passed by a unanimous vote in 
the senate and by a vote of 65 to 11 in 
the house. In Washington the bar is 
achieving integration under the inter- 
esting and valuable process of amalga- 
mating local associations with the state 
association and nearly every lawyer in 
the state is enrolled. 

Encouraging news concerning growth 
of sentimént for bar integration comes 
from Montana, Pennsylvania and New 
York. In Minnesota, where the issue 
for two or three years has been sharply 
drawn between proponents of complete 
organization and an element of the bar 
which fears that integration will de- 
prive it of business which is not ap- 
proved by the others, the bill was lost 
in legislature this year and the move- 
ment given a decided setback. In such 
a state a new start should be made, if 
not with a similar bill, then along the 
lines which have proved so successful in 
Washington. 


We publish below the dissimilar, but 
equally well worked out bills introduced 


in the New Mexico and California legis- 
latures. 


The New Mexico Bar Act 


An act to provide for the organization 
and government of the State Bar. 


Be it enacted by the Legislature of the State 
of New Mevzvico;: 


Section 1. That there is hereby estab- 
lished a Board of Commissioners of the 
State Bar, consisting of nine members, 
one to be chosen from each judicial dis- 
trict, to hold office for three years and 
until their successors are elected and 
qualified, and to be selected in the man- 
ner hereinafter provided. The board shall 
have perpetual succession, use a common 
seal and be authorized to receive property 
by purchase, gift and bequest, for the pur- 
pose of the same. 


Sec. 2. The Board of Commissioners 
shall be selected by the members of the 
state bar, who shall vote by ballot. The 
ballots shall be deposited in person or by 
mail with the secretary-treasurer of the 
board, or such other officer as the board 
may designate. There shall be an annual 
election for the purpose of selecting suc- 
cessors to the commissioners whose terms 
expire, and for the purpose of filling 
vacancies. The board shall fix the time 
for holding the annual election and pre- 
scribe rules and regulations in regard 
thereto, not in conflict with the provisions 
of this act. The board shall, in accord- 
ance with its rules, give at least sixty 
days’ notice of the time of holding the 
election each year. 


Sec. 3. For the purpose of the first 
election of commissioners the clerk of the 
supreme court, with two assistants to be 
selected by himself, shall constitute an 
= and canvassing board. They 
shall: 


(a) Set a time for closing the voting 
not less than sixty days from the time of 
notice to members of the state bar; 

(b) Notify all such members by mail 
of the time for voting and the time for 
closing nominations, which latter time 
shall be thirty days from the time of 
mailing notice; : 

(c) Receive nominations and prepare 
a ballot containing the names of all per- 
sons nominated according to the provi- 
sions for nomination hereinafter set forth: 

(d) Mail such ballot to every member 
of the state bar at least fifteen days be- 
fore the time for closing the voting; 

(e) Receive and canvass the vote and 
certify the names of the nine candidates 
receiving the largest number of votes to 
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the secretary of state as the first Board 
of Commissioners; 


(f) Call the first meeting of the board 
within thirty days after such election and 
preside at such meeting until the board 
is organized by the election of Officers. 


Sec. 4. Nomination to the office of 
commissioner shall be by the written peti- 
tion of any ten or more members of the 
bar in good standing. Any number of 
candidates may be nominated on a single 
petition. For the purpose of the first 
election the petitions shall be sent through 
the mails to the clerk of the supreme 
court. Thereafter such nominating peti- 
tions shall be mailed to the secretary- 
treasurer of the board within a period to 
be fixed by the rules of the Board of Com- 
missioners. 


Sec. 5. At its first meeting after each 
election, the board shall organize by the 
election of a president, a first and second 
vice-president, and a secretary-treasurer, 
all of said officers, except the secretary- 
treasurer, shall be officers of the state 
bar and of its Board of Commissioners. 
The first commissioners shall be divided 
by lot into three groups of three each, 
holding office for one, two and three years 
respectively. Provided, however, that for 
the purpose of computing the length of 
the terms of office of the first commis- 
sioners, and determining the time for the 
election of their several successors, their 
several terms of office shall be deemed to 
begin at noon of the last day of the 
annual meeting to be held during the 
calendar year 1925. 


Sec. 6. The Board of Commissioners 
shall have power to determine and pre- 
scribe by rules the qualifications and re- 
quirements for admission to the practice 
of law, including the amount of fee to be 
charged applicants for admission, and to 
adopt and enforce rules governing duties 
and conduct of all persons admitted to 
practice, and shall investigate and pass 
upon all complaints concerning the pro- 
fessional conduct of any member of the 
state bar. In all cases in which the evi- 
dence, in the opinion of a majority of the 
board, justifies such a course, they shall 
have power to take disciplinary action by 
public or private reprimand, suspension 
from practice or disbarment, as the case 
shall in their judgment warrant. The su- 
preme court may in any case of suspen- 
sion or disbarment, review the action of 
the board, and may on its own motion, 
and without the certification of any record, 
inquire into the merits of and take action 
upon such case or any case or complaint 
agreeable to their judgment. The board 
shall have the power to make and enforce 
rules and by-laws not in conflict with the 
laws of this state concerning the selection 
and tenure of its officers, and committees, 
and their powers and duties, and generally 
for the control and regulation of the board 
and of the state bar. Vacancies in the 
Board of Commissioners shall be filled by 
appointment of the president until the 
next regular election of commissioners, at 


which time such vacancy for the unex- 
pired term shall be filled by election in 
the mode prescribed for the election of 
members of the Board of Commissioners. 


Sec. 7. With the advice and approval 
of the supreme court, the board shall have 
power to constitute and appoint three 
members of the state bar as a special com- 
mittee to examine candidates for admis- 
sion to the bar as to their qualifications, 
and to recommend such as fulfil the same 
to the supreme court for admission to 
practice under this act. The approval by 
the supreme court of such recommenda- 
tions shall entitle such applicants to be 
enrolled as members of the state bar and 
to practice law, upon taking oath to sup- 
port the Constitution and laws of the 
United States and the State of New Mex- 
ico. Such special committee shall be 
known as the State Board of Bar Exam- 
iners, and until its appointment, its powers 
and duties shall be exercised and fulfilled 
by the present existing Board of Bar Ex- 
aminers, and until the adoption of rules 
prescribing the requirements for admission 
to the bar, such requirements shall be as 
prescribed by the Board of Bar Examiners. 


Sec. 8. The Board of Commissioners 
shall establish rules governing procedure 
in cases involving alleged misconduct of 
members of the state bar, and may create 
committees for the purpose of investigat- 
ing complaints and charges, which com- 
mittees may be empowered to administer 
discipline in the same manner as the“board 
itself, but no order for the suspension or 
disbarment of a member shall be binding 
until approved by a majority of the board. 
Any member of the board or of any such . 
committee shall have power to administer 
oaths to witnesses in any investigation. 
In the investigation of charges of profes- 
sional misconduct the board, and any com- 
mittee appointed by it for this purpose, 
shall have power to summon and examine 
witnesses under oath and compel their 
attendance and the production of books, 
papers, documents and other writings 
necessary or material to the inquiry. Such 
summons or subpena shall be issued 
under the hand of the secretary-treasurer 
of the board and shall have the force of a 
subpena issued by a court of competent 
jurisdiction, and any witness or other per- 
son who shall refuse or neglect to appear 
in obedience thereto, or who shall refuse 
to be sworn or to testify or produce books, 
papers, documents or other writings de- 
manded, shall be liable to attachment upon 
application to the supreme court or any 
district court, as in cases of contempt. 
Any member of the bar complained of 
shall have notice and opportunity to de- 
fend by the introduction of evidence and 
the examination of witnesses called against 
him, and the right to be represented by 
counsel. He shall also have the right to 
require the secretary-treasurer to summon 
witnesses to appear and testify or produce 
books, papers, documents or other writ- 
ings necessary or material to his defense 
in like manner as above provided. In 
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event of disbarment or suspension of a 
member, the secretary-treasurer of the 
board shall certify the fact to the clerk of 
the supreme court and to the judges of 
the several district courts of the state. In 
all cases a complete record of the pro- 
ceedings and evidence taken by the board 
of such committee shall be made and pre- 
served by the board, but it may, where 
sufficient reason appears and the accused 
gives his consent, cause the same to be 
expunged. 

Sec. 9. The supreme court may annul 
or modify any rule, regulation or by-law 
adopted by the board relative too disci- 
pline or admission to the bar. 

Section 10. Every member of the state 
bar shall, prior to the first day of March 
of each year, pay the secretary-treasurer 
of the board as an annual license fee the 
sum of Five Dollars. Provided, however, 
that the fee for the calendar year 1925 
shall be five dollars payable on or before 
the first day of September, 1925. No 
license fee shall be collected from a newly 
admitted member of the bar for the year 
ending December thirty-first following the 
date of his admission, or from any mem- 
ber of the bar while serving as justice of 
the supreme court or as district judge. 
The secretary-treasurer shall give bond 
with some qualified surety company as 
surety in such amount as the board shall 
fix conditioned for the faithful accounting 
for all money received by him in his offi- 
cial capacity. All moneys collected by 
the secretary-treasurer shall be paid by 
him into the state treasury in accordance 
with the provisions of Chapter 76 of the 
Session Laws of 1923. The state treas- 
urer shall keep said moneys in a separate 
fund to be known as “The State Bar 
Fund;”’ and all moneys in said fund are 
hereby re-appropriated out of the treasury 
of the State of New Mexico for the use 
of the Board of Commissioners of the 
State Bar, in carrying out the purposes of 
this act, to be disbursed on the order of 
the board, but no member of the board, or 
any committee appointed by the board, 
shall receive any compensation, but shall 
be paid only his actual necessary expenses 
connected with attending regular meet- 
ings or special meetings of said board or 
committee, duly called by the board or 
under its authority. 

Sec. 11. There shall be an annual meet- 
ing presided over by the president of the 
state bar, open to all members of the bar 
in good standing, and held at such time 
and place as the Board of Commissioners 
may designate, for the discussion of the 
affairs of the bar and the administration 
of justice. At noon on the last day of 
such meeting the annual election shall 
close and the ballots canvassed and the 
results announced. 

Sec. 12. If any person shall, without 
having become duly licensed to practice, 
or whose licenses to practice shall have 
expired either by disbarment, failure to 
pay his license fee, or otherwise, practice 
or assume to act or hold himself out to 
the public as a person qualified to prac- 


tice or carry on the calling of a lawyer, 
he shall be guilty of an offense under this 
act, and on conviction thereof be fined 
not to exceed Five Hundred Dollars, or 
be imprisoned for a period not to exceed 
six months, or both. 

Sec. 13. All acts and parts of acts in 
conflict herewith are hereby repealed. 

Sec. 14. That it is necessary for the 
preservation of the public peace, health 
and safety of the inhabitants of the State 
of New Mexico, that the provisions of this 
act become effective at the earliest pos- 
sible time, and therefore an emergency is 
hereby declared to exist, and this act shall 
take effect and be in full force and effect 
from and after its passage and approval. 


The California Bar Act 

An act to create a public corporation 
to be known ds ‘‘The State Bar of 
California,’’ to provide for its organi- 
zation, government, membership and 
powers, to regulate the practice of 
law, and to provide penalties for vio- 
lations of said act. 


The people of the State of California do 
enact as follows: 
Section 1. This act may be known and 
cited as the state bar act. 


Sec. 2. There is hereby constituted a 
public corporation to be known as “The 
State Bar of California,’’ hereinafter desig- 
nated as the state bar, which shall have 
perpetual succession and a seal and may 
sue and be sued, and which may, for the 
purpose of carrying into effect and pro- 
moting the objects of said corporation, 
enter into contracts and acquire, hold, en- 
cumber, dispose of and deal in and with 
real and personal property. The term of 
existence and the powers of said corpora- 
tion may be changed or terminated at any 
time by an act of the legislature of the 
State of California. 


Sec. 3. The first members of the state 
bar shall be all persons now entitled to 
practice law in this state. 


Sec. 4. Members of the state bar shall 
be divided into two classes, namely, active 
— and inactive, or retired, mem- 

rs. 


Sec. 5. Active members shall be all 
those who are not classified as inactive, 
or retired members. Inactive, or retired, 
members shall be those who have, as here- 
inafter provided, requested to be enrolled 
as inactive members. 


Sec. 6. Every person licensed to prac- 
tice law in this state shall be deemed an 
active member until at his request he shall 
a enrolled as an inactive or retired mem- 

r. 


Sec. 7. After the organization of the 
state bar, as herein provided, all persons 
who are admiiied to practice in accord- 
ance with the provisions of this act shall 
— by that fact members of the state 

r. 
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Sec. 8. Active members who shall, after 
the taking effect of this act, retire from 
practice, shall be enrolled as inactive mem- 
bers at their request. Inactive members 
shall not be entitled to hold office or 
vote. They may, on application and pay- 
ment of all registration fees required, be- 
come active members. Inactive members 
shall have such other privileges, not in- 
consistent with this act, as the board of 
governors may provide. 


Sec. 9. There is hereby constituted a 
board of governors of the state bar, which 
shall consist of one (1) member elected 
from each congressional district of the 
State of California, and four (4) mem- 
bers elected from the state at large, who 
shall hold office for the period of one year 
and until their successors are elected and 
qualify; provided, however, that where a 
county or city and county contains more 
than one congressional district each mem- 
ber residing within such county or city and 
county may vote for and elect from resi- 
dents of said county or city and county 
as many members of the board of gov- 
ernors as there are congressional districts 
within such county or city and county. 


Sec. 10. The officers of the “state bar’’ 
shall be a president, three (3) vice-presi- 
dents, a secretary and a treasurer. 


Sec. 11. The president and vice-presi- 
dents shall be elected by the board of 
governors from among their members at 
the time of the organization meeting of 
the state bar, as herein provided, and 
thereafter at the time of the annual meet- 
ing. The newly elected president and 
vice-presidents shall assume the duties of 
their respective offices at the conclusion 
of the annual meeting at which they are 
elected. 


Sec. 12. Upon this act becoming ef- 
fective, four members of the first board 
of governors shall be appointed by the 
chief justice of the Supreme Court of the 
State of California from among those 
qualified for active membership in the 
state bar. 


Sec. 13. The four members of the 
board of governors:so appointed, with the 
chief justice of the Supreme Court of the 
State of California, shall constitute a com- 
mission to place this act in operation and 
to organize the state bar, and to adopt 
such rules and regulations for the time 
being as it may deem necessary to com- 
plete the organization thereof, and shall 
call the organization meeting and gener- 
ally give effect to this act. 


Sec. 14. The remaining places on the 
board shall be filled by an election to be 
held as provided for in section fifteen 
hereof. The ballots shall be canvassed at 
the organization meeting. No governors 
from the state at large shall be elected to 
this first board of governors. 

Sec. 15. Nominations for governors 
shall be by petition signed by at ieast 
twenty members entitled to vote for such 
nominees. The election shall be by bal- 
lot. The ballots shall be mailed to those 


entitled to vote at least thirty days prior 
to the date of canvassing the ballots and 
shall be returned by mail, and the ballots 
shall be canvassed at the ensuing annual 
meeting. In other respects the election 
shall be as the board of governors may 
by rule direct. Only active members of 
the state bar residing in: the respective 
districts or in a county or city and county, 
as in section nine provided, shall be en- 
titled to vote for the governor or gov- 
ernors therefrom. All active members of 
the state bar irrespective of their places 
of residence may vote for candidates for 
governors at large. 


Sec. 16. Vacancies in the board of gov- 
ernors shall be filled by the board by ap- 
pointment. 


Sec. 17. It shall be the duty of the 
president to preside at all meetings of the 
state bar and of the board of governors, 
and in the event of his absence or inability 
to act, one of the vice-presidents shall 
preside. Other duties of the president, 
vice-presidents, and the duties of the sec- 
retary and the treasurer shall be such as 
the board of governors may prescribe. 


Sec. 18. The secretary and the treas- 
urer shall be selected annually by the 
board of governors and need not be mem- 
bers of the state bar. 


Sec. 19. The officers of the state bar 
shall continue in office until their suc- 
cessors are elected and qualify. 


Sec. 20. The state bar shall be gov- 
erned by the board of governors; which 
shall have the powers and duties in this 
act conferred. 


Sec. 21. The board shall be charged 
with the executive functions of the state 
bar and the enforcement of the provisions 
of this act. 


Sec. 22. The board shall have power to 
appoint such committees, officers and em- 
ployees as it may deem necessary or 
proper, and fix and pay salaries and neces- 
sary expenses. 

Sec. 23. The board shall have power 
to aid in the advance of the science of 
jurisprudence and in the improvement of 


_the administration of justice. 


Sec. 24. With the approval of the su- 
preme court, and subject to the provisions 
of this act, the board shall have power to 
fix and determine the qualifications for 
admission to practice law in this state, and 
to constitute and appoint a committee of 
not more than seven members with power 
to examine applicants and recommend to 
the supreme court for admission to prac- 
tice law those who fulfill the requirements. 
With the approval of the supreme court 
the board shall have power to fix and col- 
lect fees to be paid by applicants for ad- 
mission to practice, which fees shall be 
paid into the treasury of the state bar; 
provided, however, that until otherwise 
fixed and determined, the requirements for 
admission to practice under this act shall 
be the same as those now prescribed by 
the supreme court for admission to prac- 
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tice in this state and shall be enforced as 
the same now are enforced through the 
state board of bar examiners. 


Sec. 25. With the approval of the su- 
preme court the board shall have power 
to formulate and enforce rules of profes- 
sional conduct for all members of the bar 
in the state. 


Sec. 26. The board of governors shall 
have power, after a hearing for any of 
the causes set forth in the laws of the 
State of California warranting disbarment 
or suspension, to disbar members or to 
discipline them by reproval, public or 
private, or by suspension from practice, 
and the board shall have power to pass 
upon all petitions for reinstatement. The 
board of governors shall keep a transcript 
of the evidence and proceedings in all 
matters involving disbarment or suspen- 
sion and shall make findings of fact and a 
decision thereon. Upon the making of 
any decision resulting in disbarment or 
suspension from practice said board shall 
immediately file a certified copy of said 
decision, together with said transcript and 
findings, with the clerk of the supreme 
court. Any person so disbarred or sus- 
pended may, within sixty days after the 
filing of said certified copy of said deci- 
sion, petition said supreme court to re- 
view said decision or to reverse or modify 
the same, and upon such review the bur- 
den shall be upon the petitioner to show 
wherein such decision is erroneous or un- 
lawful. When sixty days shall have 
elapsed after the filing of said certified 
copy, if no petition for review shall have 
been filed, the supreme court shall make 
its order striking the name of such person 
from the roll of attorneys or suspending 
him for the period mentioned in said de- 
cision. If, upon review, the decision of 
said board of governors be affirmed, then 
said court shall forthwith make said order 
striking said name from the rolls or of 
suspension. The board shall have power 
to appoint one or more committees to take 
evidence and make findings on behalf of 
the board, or to take evidence on behalf 
of the board and forward the same to the 
board with a recommendation for action 
by the board. Nothing in this act con- 
tained shall be construed as limiting or 
altering the powers of the courts of this 
state to disbar or discipline members of 
the bar as this power at present exists. 


Sec. 27. Subject to the laws of this 
state the board shall have power to formu- 
late and declare rules and regulations 
necessary or expedient for the carrying out 
of this act, and shall by rule fix the time 
and place of the annual meeting of the 
state bar, the manner of calling special 
meetings thereof and determine what 
number shall constitute a quorum of the 
state bar. 


Sec. 28. The board shall have power to 
make appropriations and disbursements 
from the funds of the state bar, to pay 
all necessary expenses for effectuating the 
purpose of this act, but no member of the 
board shall receive any other compensa- 


tion than his necessary expenses con- 
nected with the performance of his duties 
as a member of the board. 


Sec. 29. The rules and regulations 
adopted by the board when approved by 
the supreme court shall be binding upon 
all members of the state bar and the wilful 
breach of any of such rules shall be pun- 
ishable by suspension from the practice 
of law for a period not to exceed one year. 


Sec. 30. The board shall have power to 
create such local administrative commit- 
tees as it may deem advisable. Such com- 
mittees shall be composed of active mem- 
bers of the state bar and each member of 
the board of governors, unless he decline 
to act, shall be ex-officio a member of the 
local administrative committee where he 
maintains his principal office for the prac- 
tice of the law. 


Sec. 31. The members of local admin- 
istrative committees (except ex-officio 
members of the board of governors) shall 
hold at the pleasure of the board of gov- 
ernors. 


Sec. 32. It shall be the duty of each 
local administrative committee, and it 
shall have the power, to receive and in- 
vestigate complaints as to the conduct of 
‘members, make findings and recommenda- 
tions and forward its report to the board 
of governors for action, which may either 
act upon the report or may take additional 
evidence, or set aside the report and hear 
the whole case de novo, as it may elect. 

Sec. 33. The local administrative com- 
mittees shall perform such other duties in 
furtherance of the execution of the pro- 
visions of this act as the board may direct. 

Sec. 34. In all cases involving disbar- 
ment, suspension or reproval the hearing 
shall be held in the county of the resi- 
dence of the party charged, or where the 
offense is committed. The board, or any 
local administrative committee shall, of its 
own motion and without the filing or pre- 
sentation of any complaint, or upon any 
complaint, if a complaint be filed, have 
power to initiate and conduct investigations 
of all matters affecting or relating to the 
state bar, or its affairs, or the practice of 
the law, or the discipline of the members 
of the state bar, or any other matter 
within the jurisdiction of the state bar, 
and in the conduct of such investigations 
shall have power to take and hear evi- 
dence touching the matters under investi- 
gation, administer oaths and affirmations, 
and upon such investigations, and upon 
the trial or hearing of all matters, juris- 
diction to try or hear which is given the 
said board or committee, shall have power 
to compel the attendance of witnesses and 
the production of-books, papers and docu- 
ments pertaining to the matter under in- 
vestigation, or to said trial or hearing, by 
subpena issued as hereinafter provided. 
Whenever any person subpenaed to ap- 
pear and give testimony or to produce 
such books, papers or documents as re- 
quired by such subpena, shall refuse to 
appear or testify before said board or 
committee, or to answer any pertinent or 
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proper questions, he shall be deemed in 
contempt of said board or committee, and 
it shall be the duty of the chairman or 
presiding officer of said board or commit- 
tee to report the fact to the Superior Court 
of the State of California, in and for the 
county or city and county in which said 
investigation, trial or hearing is being 
held; thereupon the said court shall issue 
an attachment in the form usual in said 
superior court, directed to the sheriff of 
said county or city and county, command- 
ing said sheriff to attach such person and 
forthwith bring him: before said superior 
court. On the return of said attachment, 
and the production of the person attached, 
the said superior court shall have jurisdic- 
tion of the matter, and the person charged 
may purge himself of the contempt in the 
same way, and the same proceedings shall 
be had, and the same penalties may be 
imposed, and the same punishment in- 
flicted as in the case of a witness sub- 
penaed to appear and give evidence on the 
trial of a civil cause before a superior 
court of the State of California. Any 
member of said board shall have power 
to administer oaths and issue any sub- 
pena herein provided ‘for. No witness 
shall be compelled to attend a hearing 
outside of the county where such hearing 
is held and more than fifty (50) miles 
from the place of hearing. Depositions 
may be taken and used in the same man- 
ner as in civil cases provided for. 


Sec. 35. Any person complained against 
as herein provided, shall be given reason- 
able notice and have a reasonable oppor- 
tunity and right to defend against the 
charge by the introduction of evidence, 
and the right to be represented by counsel, 
and to examine and cross-examine wit- 
nesses. He shall also have the right to the 
issuance of subpenaes for attendance of 
witnesses to appear and testify or produce 
books and papers, as above provided. 


Sec. 36. A record of all hearings shall 
be made and preserved by the board or 
committee. 


Sec. 37. The board of governors, sub- 
ject to the provisions of this act, may by 
rule, provide the mode of procedure in all 
cases of complaints against members. 


Sec. 38. A review by the supreme court 
of the action of the board of governors, or 
of any committee authorized by it to make 
a determination on its behalf, pursuant to 
the provisions of this act, may be had by 
the person complained against, and the 
procedure upon such review shall be such 
as the supreme court may prescribe. 


Sec. 39. The organization meeting of 
the state bar shall be held in the city and 
county of San Francisco within one hun- 
dred and twenty (120) days after the tak- 
ing effect of this act. Thereafter there 
shall be an annual meeting at a time and 
place to be designated by the board of 
governors. The first annual meeting shall 
be held not less than six (6) months nor 
more than eighteen (18) months after the 
organization meeting. 


‘ 


Sec. 40. At the annual meeting reports 
of the proceedings by the board of gov- 
ernors since the last annual meeting, re- 
ports of other: officers and committees and 
recommendations of the board of govern- 
ors shall be received. Matters of interest 
pertaining to the state bar and the ad- 
ministration of justice may be considered 
and acted upon. 


Set. 41. Special meetings of the state 
bar may be held at such times and places 
as shall be provided by the board of gov- 
ernors. 


Sec. 42. For the period between the 
taking effect of this act and the organiza- 
tion meeting of the state bar the fee for 
each active member shall be the sum of 
three dollars, and upon payment of such 
fee he shall receive a certificate issued 
under the direction of the commissioners, 
which shall evidence his membership until 
two months after the date of the organiza- 
tion meeting of the state bar; provided, 
however, that no member shall vote until 
his fees shall have been paid. 


Sec. 43. The annual membership fee 
for active members shall be the sum of 
five dollars, payable on or before Febru- 
ary first of each year; provided, however, 
the board of governors shall have power 
to increase such fee to a sum not exceed- 
ing ten dollars. 


Sec. 44. Upon the payment of such fees 
each member shall receive a certificate 
issued under the direction of the board 
of governors evidencing such payment. 


Sec. 45. The annual membership fee 
for inactive members shall be the sum of 
two dollars, payable on or before the first 
day of February of each year. 


Sec. 46. Any member, active or in- 
active, failing to pay any fees after the 
same become due, and after two months’ 
written notice of his delinquency, must be 
suspended from membership in the state 
bar, but may be reinstated upon the pay- 
ment of accrued fees and such penalties as 
may be imposed by the board of govern- 
ors, not exceeding double the amount of 
delinquent dues. All fees shall be paid 
into the treasury of the state bar, and, 
= so paid, shall become part of its 
unds. 


Sec. 47. No person shall practice law 
in this state subsequent to the first meet- 
ing of the state bar unless he shall be an 
— member thereof as hereinbefore de- 

ned. 


Sec. 48. It shall be the duty of the 
board of governors annually to have pre- 
pared a statement showing the total 
amount of receipts and expenditures of 
the state bar for the twelve months pre- 
ceding. Such statement shall be promptly 
certified under oath by the president and 
treasurer to the chief justice of the Su- 
preme Court of the State of California. 


Sec. 49. Any person who, not being an 
active member of the state bar, or who 
after he has been disbarred or while sus- 
pended from membership in the state bar, 
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as by this act provided, shall practice law, 
shall be guilty of a misdemeanor. 

Sec. 50. If any section, subsection, sen- 
tence, clause or phrase of this act is for 
any reason held to be unconstitutional, 
such decision shall not affect the validity 
of the remaining portions of this act. The 


legislature hereby declares that it would 
have passed this act, and each section, sub- 
section, sentence, clause and phrase there- 
of, irrespective of the fact that any one 
or more other sections, subsections, sen- 
tences, clauses or phrases be declared un- 
constitutional. 


Money Provided for Complete Survey of 
Criminal Procedure 


Donation of $60,000 by Laura Spellman Rockefeller Memorial 
Accepted by the American Law Institute to 
Permit of Enlarging Its Scope 


The third annual meeting of the 
American Law Institute, held in Wash- 
ington May first and second, was no- 
table in more than one way. It was the 
first meeting at which actual progress 
in drafting could be reported. Con- 
sideration was given, section by section, 
to the first published drafts in the sev- 
eral subjects of contracts, torts and con- 
flict of laws, which had been circulated 
among the members previously. Con- 
siderable time was devoted to this, and, 
whether or not the result will be notice- 
able in later drafts, it must be said at 
least that the discussions were decidedly 
interesting. The meeting proved that 
such onerous and serious work as criti- 
cizing restatements of law may prove 
instructive and even entertaining. And 
since the meeting was well attended, 
even from states on the West Coast, it 
appears obvious that future meetings 
will be successful. Such gatherings 
serve the very important purpose of in- 
stilling confidence in the work of the 
reporters and their staffs of advisors. 

There was another phase of the meet- 
ing which especially deserves comment 
here. Announcement was made that the 
Laura Spellman Rockefeller Memorial 
had tendered the sum of $60,000 to be 
expended in three years in the draft- 
ing of a code of criminal procedure. The 
need for the work was presented in a 
committee report by Chancellor Hadley 
of Washington University. The Council 


of the Institute thereupon voted to ac- 
cept the terms of the offer and a com- 
mittee was created to devise a plan of 
operation. 

The committee, consisting of Henry 
I. Stimson, Esq., Judge Charles C. Nott, 
Jr., Chief Justice Harry Olson and 
Dean William E. Mikell, met May 22 
in New York City together with Mr. 
Elihu Root, Director William Draper 
Lewis, Justice Benjamin N. Cardozo and 
others and proceeded forthwith to select 
a reporter, as the draftsman is called, 
and his assistant. They are Dean Mikell 
of the University of Pennsylvania 
School of.Law and Professor Edwin E. 
Keedy, of the same faculty, who are 
nationally known for their investiga- 
tions in criminal law and criminal pro- 
cedure. The discussions at this meet- 
ing, led by Mr. Root, as chairman, in- 
dicated a desire to get started early and 
to treat the subject in a broad spirit. 


The generous gift creates a great op- 
portunity. For nearly a century the 
vital field of criminal procedure has 
needed a thorough survey and during 
all of that time nothing has been done 
whatsoever except to nibble at various 
parts. The most important departures 
from the old body of rules, having the 
effect of exalting the jury at the ex- 
pense of the judge, have proved wrong 
in principle and in practice and have 
contributed a great deal, in certain 
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states, to the failures of justice which 
have secandalized our times. 

While slow to correct defects in this 
field, we have been prolific in penal re- 
form acts. The juvenile court, the in- 
determinate sentence, probation and 
parole have come into our law with al- 
most universal sanction. But generally 
throughout the country law enforcement 
has become less effective. 

The emphasis which the American 
Judicature Society has placed on judi- 
cial unification, bar integration, a better 
mode of selection and greater security 
of tenure for state judges indicates that 
we consider these the major factors in 
. the great problem of making justice, 
both civil and criminal, more efficient. 
But this is not to say that specific rules 
of trial are not also important. We 
have refrained for the greater part from 
discussing specific rules because such 
discussion should be part of a compre- 
hensive survey done in a scientific spirit. 

We have just said that powers taken 
from the judge exalt the powers of the 
jury. But in a more critical spirit it 
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should be said that it is impossible to 
add to the power of uninformed and 
irresponsible persons. Powers  sub- 
tracted from the bench really accrue to 
the advocate. Every limitation upon 
prompt and certain methods of trial 
handicaps the state and benefits the de- 
fense. Expertness in criminal proce- 
dure is largely confined to that moiety 
of the bar which specializes in criminal 
defenses. And to that small part of 
the profession must go a great share of 
the blame for thwarting reform meas- 
ures. For instance: the boast of a cer- 
tain notorious lawyer that he has de- 
fended over one hundred © persons 
charged with murder and has never had 
a client hanged. 

The needed survey of criminal pro- 
cedure comes at the right time when 
bar integration is steadily progressing 
and better administrative methods are 
being adopted by the judiciary. The 
time we look forward to may not be far 
distant when a clear-cut issue can be 
made between disinterested lawyers on 
one side and the beneficiaries of vicious 
rules on the other side. 


Notable Success of Michigan’s “One Man 
Grand Jury” Act 


Detroit Judge Investigates Charges of Graft in City and County 
Offices and Directs Arrest of Nineteen Persons 
for Various Offenses 


A remarkable demonstration of the 
economy and effectiveness of the Michi- 
gan ‘‘one man grand jury’’ law has re- 
cently been given in Detroit. The text 
of this statute and a description of its 
workings by Judge Pliny W. Marsh 
were published in the Journau for De- 
cember, 1924, Vol. VIII, No. 4. The 
author referred to an investigation un- 
der the act begun at the time of writing. 
The budget director of the City of De- 
troit believed that he had found fraud 
in the delivery of supplies. Thereupon 


the county prosecutor petitioned the 
criminal court to assign one judge to 
sit as a grand jury and investigate. 
Judge Frank Murphy was assigned to 
this work and devoted a number of 
weeks to it. More than one hundred 
witnesses were examined and more than 
4,000 pages of testimony taken. The 
state was represented by the county 
prosecutor, the corporation counse] and 
a special assistant to the latter. The 
taking of testimony was closed March 17 
and a month later Judge Murphy wrote 
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a letter to the prosecutor directing the 
prosecution of nineteen persons and ex- 
onerating all others. Tle accused were 
officials of the city and county and con- 
tractors, and one was vice-president of a 
trust company. The charges were vari- 
ous: larceny, conspiracy, embezzlement, 
extortion and malfeasance in office. 


The investigation amounted to a thor- 
ough inquiry into the subject of graft 
in various public offices. It was power- 
ful and effective enough to bring to bar 
officials of a paving concern alleged to 
have controlled all bids on paving and 
searching enough to reach down to in- 
stances of petty graft. 


At the time of making his report 
Judge Murphy also sent a letter to the 
mayor of Detroit which was published 
in the press. It is too long for repro- 
duction in these columns, but deserves 
to be referred to for its thorough cover- 
ing of the subjects dealt with, enabling 
the city government to take adminis- 
trative action to prevent the threatened 
breaking down of morale in a number 
of offices. 


We believe it is safe to assert that no 
community in this country has ever had 
such a penetrating and thorough survey 
of irregularities in office. Detroit’s gov- 
ernment has been on a higher plane than 
that of other large cities for several 
years. The first marked tendency to re- 
lax has probably been thwarted by this 
investigation. 

We believe also that it is conservative 
to assert that the procedure afforded by 
the ‘‘one man grand jury’’ law is the 
best that has been devised and should 
be brought to the attention of many per- 
sons who are now clamoring for law en- 
forcement. This procedure appears to 
possess every advantage that can be 
claimed for the time-honored grand jury 
procedure and to be superior in a variety 
of ways. It centers responsibility in a 
conspicuous judicial officer who has ade- 
quate powers to get to the bottom of the 
most involved mess of rumors and 
charges. In the Detroit instance the 
judge was chosen especially for this as- 
signment from the criminal court of 


that city. There was no dependence 
upon a large jury of untrained citizens 
called upon to neglect their private af- 
fairs for a period of many weeks. Every 
safeguard of judicial procedure sur- 
rounded the investigation. At its con- 
clusion the judge had ample time to 
study the mass of testimony. Of course 
the hearings were ex parte, as they al- 
ways must be prior to the issuing of 
warrants. This procedure insures even 
better than the accustomed grand jury 
procedure that witnesses will be pro- 
tected by privacy and that secrecy will 
be maintained until the time shall have 
arrived for publicity. 


For over half a century Michigan has 
called grand juries only at long inter- 
vals. Arrests ‘for misdemeanors and 
felonies are made on warrants issued by 
justices of the peace and based upon 
sworn complaints, Judges of courts of 
record have the same powers, but vir- 
tually all complaints are received and 
warrants issued by justices. The plan 
is simple, expeditious and economical. 
County prosecutors exercise consider- 
able control over the action of justices, 
but the circuit judge can at any time 
oust the regular prosecutor and appoint 
a special. Ordinarily the justices con- 
duct the preliminary examinations and 
in suitable cases hold the accused, in 
felony cases, to the circuit court. In 
that court the prosecutor files his in- 
formation. At‘just one point the ‘‘one 
man grand jury’’ act appears to be too 
broad, and this is in including justices 
with judges of courts of_record in the 
exercise of the powers conferred. 
Doubtless this was done because the ex- 
isting practice in felony cases had been 
found with long experience to work 
well. Probably justices will not pre- 
sume to exercise this power. The act 
will be employed as in recent years only 
when a big job of cleaning up is needed, 
and such jobs are rare. On such occa- 
sions the prosecutor naturally will peti- 


tion a judge to act, though he has the 


option of applying toe a justice if he 
chooses. 


*In most of the cities the justices have been 
supplanted by corporation courts. 


Oregon Judicial Council Co-operates With 
State Bar Association 


The Judicial Council authorized by 
the Oregon legislature two years ago, 
which has been very deliberate in get- 
ting started, is now on a basis which 
gives promise of achievements possible 
only through such an organ. What has 
been called the most important meeting 
ever held by the Oregon bar took place 
on May 8 in Portland. Chief Justice 
McBride, head of the Judicial Council, 
desired to have the bar meet in an open 
session with the Council for the discus- 
sion of possibilities for work and of 
specific procedural problems. The date 
chosen coincided with the visit of Dean 
John H. Wigmore, who included Port- 
land on a recent western tour devoted 
to lecturing to lawyers on the world’s 
legal systems, ancient and modern. 


Accordingly, President Ridgway of 
the State Bar Association issued a call 
for the joint meeting, with a tentative 
list of topics submitted by his executive 
committee. The Judicial Council mem- 
bers, Chief Justice McBride, Justice 
Rand, Judge Fred W. Wilson, Judge 
Walter H. Evans and Judge C. M. 
Thomas were present. 


The net result of the meeting, over 
and above a good deal of stimulating 
discussion of procedural matters, was a 
decision to seek a constitutional amend- 
ment giving the supreme court rule- 
making power. It is hoped to have the 
amendment submitted in 1926; also a 
resolution looking to the integration of 
the entire bar of the state in the exist- 
ing State Bar Association. Formal 
recommendations were adopted jointly 
by the bench, as represented in the Ju- 
dicial Council, and by the bar. The 
following is quoted from the introduc- 
tion to the recommendations : 


“The legislature of the State of Oregon 
in creating the judicial council recognized 
the great menace to our government in 
the increasing criticisms of and defects in 
existing court practice and procedure, as 
well as the necessity for a thorough in- 
vestigation of the causes of such criti- 
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cisms, and also recognized the necessity 
of mature deliberation and due caution in 
determining remedies so that the efficiency 
of the existing court methods be not im- 
paired. 

“Rules of practice and procedure should 
be at all times elastic and subject to 
change as practice and experience demon- 
strate to be expedient and beneficial, 
which results cannot be obtained through 
pe present over-burdened legislative chan- 
nels. 

“It is recognized that the supreme court 
of the state is the proper and only quali- 
fied body in which this important judicial 
function should be vested.” 


It is to be presumed that in any state 
which has an effective judicial council 
the result of conferring rule-making 
power upon the supreme court would be 
about the same as though the power 
were possessed by the council. The lat- 
ter body would perform the work in- 
volved in studying procedural needs and 
keeping in touch with professional opin- 
ion and the supreme court would at its 
pleasure sanction proposed changes. 

It must be remembered that the uni- 
fication and administrative organization 
which revolutionized eourts of justice 
throughout the union of British com- 
monwealths was achieved through a ju- 
dicial council possessing rule-making 
and administrative powers. Such a 
council is representative of the entire 
bench, trial and appellate. Its members 
are specially selected because of experi- 
ence and interest in judicial administra- 
tion, which, in its broadest scope, in- 
cludes rule-making. Our state supreme 
courts are not so constituted ; their func- 
tions are quite dissimilar. 

However, we have many states in 
which to try plans more or less at vari- 
ance with those which have succeeded 
so admirably in other common law coun- 
tries. There appears to be little reason 
for opposing the proposal to confer 
rule-making power on the supreme court 
in any state, for it could not but work 
out better than the traditional method 
of dealing with procedure through as- 
sembly-made statutes. And in such a 
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state the existence of a judicial council, 
composed of judges chosen because of 
special knowledge and kept in touch 
with administrative policies and prob- 
lems, would presumably lead to practice 
substantially like that in England. The 
council, if not actually controlling pro- 
eedural evolution, would at least per- 
form the bulk of the technical work, 
and would speak most persuasively to 
the supreme court. 


The start thus made in Oregon is 
probably unique, indicating as it does 
initiative both in bench and bar and a 
willingness to pursue lines of work in a 
co-operative spirit. Oregon has a num- 
ber of exceedingly strong and progres- 
ive lawyers and judges, and, with good 
prospect of acquiring all the machinery 
required for judicial administration, the 
state has bright prospects of setting a 
high example. 


Judicial Council for North Carolina 


California’s Proposed Constitutional Amendment, Conferring 
Rule-Making Power on Council of Judges, 
Blocked by Governor’s Veto 


Recent news from legislatures indi- 
cates substantial growth of sentiment 
for the unification of state judicial sys- 
tems by the creation of judicial councils. 
The passage of such an act in North 
Carolina brings four states into line, 
Ohio, Oregon, and Massachusetts being 
the first three. Only a stupid veto on 
the part of the governor of California 
prevents a notable addition to the list, 
for the judicial council which he 
blocked would have been on a better 
basis than any yet created in this coun- 
try. 

Notwithstanding this disappointment 
in California there is much in the sit- 
uation to afford encouragement. The 
movement was started by the Common- 
wealth Club of California, which has 
done considerable very intelligent work 
in the judicial field in past years. Its 
committee, headed by Professor Samuel 
C. May of the Political Science Depart- 
ment of the University of California, 
devoted a great deal of time and study 
to the subject, the result being a draft 
conferring complete rule-making power 
on the council of judges, as well as the 
the administrative authority common to 


the statutes enacted in other states. It 
was deemed advisable to obtain a con- 
stitutional amendment and it was the 
resolution providing for submission of 
the amendment which the governor 


‘squelched, along with a number of other 


measures, some of which were undoubt- 
edly of great value. 


It is reported that the governor took 
the position that there are too many 
laws, and that he would veto all bills | 
which did not muster strong popular 
support. Under this demogogiec screen 
he was able to pose as a solon while 
accomplishing any purposes which he 
had in mind. 

The amendment creating the Cali- 
fornia judieial council is so well drawn 
that it deserves to be published here 
notwithstanding its temporary defeat. 
Its success in the legislature may be 
taken as proof that it will be submitted 
at the first opportunity, when it will 
probably be adopted. 

The North Carolina act follows pretty 
closely those adopted in other states, but 
varies in one respect, by making the 
entire judiciary of the state a council of 
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judges, together with the attorney gen- 
eral and bar representatives. It will be 
interesting to observe the outcome of 
this departure. The Supreme Court 
and Superior Court judges, the attorney 
general and a member of the bar from 
each judicial district, appointed by the 
governor, are organized as a council 
and given the usual supervisory powers. 
The two regular meetings each year 
which are prescribed will go far to weld 
together the judiciary and the bar of 
the state. The council can doubtless 
gain much of the practical administra- 
tive power of other such bodies by ere- 
ating an executive committee, or can 
permit its chairman, the chief justice of 
the Supreme Court, to exercise continu- 
ing administrative authority likely to 
be needed when the recording of data 
is well established. 

While the adoption of the principle 
of unification of courts through coun- 
ceils of judges, which, with the rule- 
making power, has made justice rela- 
tively successful in all other common 
law countries, is probably the most far- 
reaching and significant of the various 
movements now gaining ground in the 
judicial field in this country, it cannot 
be expected to reach full efficiency in a 
short time. In Ohio, the council has 
tackled its big job with determinaticn ; 
in Massachusetts it got to work quickly 
on refinements in the practice; in 
Oregon a tardy, but promising, start is 
being made. The federal judicial coun- 
cil was able to prove its worth immedi- 
ately, owing to its power to transfer 
judges and the immediate need for such 
distribution of judicial units. 

We publish herewith, as a valuable 
contribution to the drafts which have 
been made, the new law in North Caro- 
lina and the proposed California amend- 
ment. 


North Carolina Judicial Council 
An Act to CREATE A Jupicta Con- 


FERENCE 
The General Assembly of North Carolina 
do enact: 
Section 1. There shall be created a 


judicial conference for the continuous 


OF THE 


study of the organization, rules, and 
methods of practice and procedure of the 
judicial system of the State of North Caro- 
lina, and the practical working and results 
produced by the system. 


Sec. 2. The conference shall be com- 
posed of the judges of the Supreme and 
Superior Courts, the attorney-general, and 
one practicing attorney-at-law from each 
judicial district to be appointed by the 
governor, for a term of two years. Any 
vacancy in the judicial conference among 
the practicing attorneys caused by death, 
resignation or otherwise, shall be filled by 
the governor. The chief justice of the 
Supreme Court shall be the president of 
the conference, and the clerk of the Su- 
preme Court shall be secretary of the con- 
ference. 


Sec. 3. The conference shall report 
annually to the governor the work of the 
various parts and branches of the judicial 
system, with its recommendations as to 
any changes or reforms in the system and 
in the practice and procedure of the 
courts, and the governor shall transmit the 
report of the conference biennially to the 
general assembly with such recommenda- 
tions as he may deem advisable. The con- 
ference may also from time to time, sub- 
mit such suggestions and ,_recommenda- 
tions as it may deem advisible for the 
consideration of the judges of the vari- 
ous courts with relation to rules of prac- 
tice and procedure. The clerks of the 
various courts and other officials shall 
make to the conference such reports on 
such matters and in such form, periodi- 
cally or from time to time, as the confer- 
ence may prescribe. 


Sec. 4. The conference shall meet 
twice each year, at a time and place to be 
fixed by the president of the conference. 
The conference may hold public meetings’ 
and shall have power to administer oaths 
and require the attendance of witnesses 
and the production of books and papers. 
A auorum for the transaction of business 
shall consist of rot less than two of the 
justices of the Supreme Court. six judges 
of the Superior Court, and six of the at- 
torneys-at-law, who are members of the 
conference. 


Sec. 5. No member of the conference 
shall receive any compensation for his 
eorvices. The sum of not exceeding two 
hundred and fifty ($250) dollars annually 
is appropriated for actual expenses in- 
curred for clerical help, and incidentals 
to be paid out of the treasury upon the 
order of the president of the conference, 
approved by the state auditor. 


Sec. 6. This act shall be in force from 
and after its ratification. 


The California Draft 
Senate Constitutional Amendment No. 
15—A resolution to propose to the 


people of the State of California that 
the constitution of said state be 
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amended by adding to article six a 
new section to be numbered one-a, and 
by amending sections six, seven and 
eight of said article, relative to the 
judicial department, by providing for 
a judicial council. 


Resolved by the senate, the assembly con- 
curring, That the legislature of the State 
of California at its forty-sixth regular 
session, commencing on the fifth day of 
January, 1925, two-thirds of the members 
elected to each of the houses thereof vot- 
ing in favor thereof, hereby proposes to 
the people of the State of California to 
amend the constitution of this state by 
adding to article six a new section to be 
numbered la, and by amending sections 
six, seven, and eight of said article, to 
read as follows: 


Sec. la. There shall be a judicial coun- 
cil. It shall consist of the chief justice or 
acting chief justice, and of one associate 
justice of the supreme court, three jus- 
tices of district courts of appeal, four 
judges of superior courts, one judge of a 
police or municipal court, and one judge 
of an inferior court, assigned by the chief 
justice to sit thereon for terms of two 
years; provided, that if any judge so as- 
signed shall cease to be a judge of the 
court from which he is assigned, his term 
shall forthwith terminate. The chief jus- 
tice or acting chief justice shall be chair- 
man. No act of the council shall be valid 
unless concurred in by six members. 

The judicial council shall from time to 
time: 

(1) Meet at the call of the chairman 
or as otherwise provided by it. 

(2) Survey the condition of business 
in the several courts with a view to simpli- 
fying and improving the administration 
of justice. 


(3) Submit such suggestions to the 
several courts as may seem in the interest 
of uniformity and the expedition of busi- 
ness. 


(4) Report to the governor and legis- 
lature at the commencement of each regu- 


lar session with such recommendations as 
it may deem proper. 


(5), Adopt or amend rules of practice 
and procedure for the several courts not 
inconsistent with laws that are now or 
that may hereafter be in force; and the 
council shall submit to the legislature, at 
each regular session thereof, its recom- 
mendations with reference to amendments 
of, or changes in, existing laws relating to 
practice and procedure. 


(6) Exercise such other functions as 
may be provided by law. 

The chairman shall seek to expedite 
judicial business and to equalize the work 
of the judges, and shall provide for the 


assignment of any judge to another court 
of a like or higher jurisdiction to assist a 
court or judge whose calendar is con- 
gested, to act for a judge who is disquali- 
fied or unable to act, or to sit and hold 
court where a vacancy in the office of 
judge has occurred. 


The clerk of the supreme court shall act 
as secretary of the council. 


The several judges shall co-operate with 
the council, shall sit and hold court as 
assigned, and shall report to the chairman 
at such times and in such manner as he 
shall request respecting the condition, and 
manner of disposal, of judicial business in 
their respective courts. 


No member of the council shall receive 
any compensation for his services as such, 
but shall be allowed his necessary ex- 
penses for travel, board and lodging in- 
curred in the performance of his duties 
as such. Any judge assigned to a court 
wherein a judge’s compensation is greater 
than his own shall receive while sitting 
therein the compensation of a judge there- 
of. The extra compensation shall be paid 
in such manner as may be provided by law. 
Any judge assigned to a court in a county 
other than that in which he regularly sits 
shall be allowed his necessary expenses for 
travel, board and lodging incurred in the 
discharge of the assignment. 


Sec. 6. There shall be in each of the 
organized counties, or cities and counties, 
of the state, a superior court, for each of 
which at least one judge shall be elected 
by the qualified electors of the county, or 
city and county, at the general state elec- 
tion. There may be as many sessions of a 
superior court, at the same time, as there 
are judges elected, appointed or assigned 
thereto. The judgments, orders, and pro- 
ceedings of any session of a superior court, 
held by any one or more of the judges 
sitting therein, shall be equally effectual 
as though all the judges of said court 
presided at such session. 


Sec. 7. The judges of each superior 
court in which there are more than two 
judges sitting, shall choose, from their 
own number, a presiding judge, who may 
be removed as such at their pleasure. Sub- 
ject to the regulations of the judicial coun- 
cil, he shall distribute the business of the 
court among the judges, and prescribe the 
order of business. 

Sec. 8. The term of office of judges of 
the superior courts shall be six years from 
and after the first Monday of January 
after the first day of January next suc- 
ceeding their election. A vacancy in such 
office shall be filled at the next succeeding 
general state election after the first day of 
April next succeeding the accrual of such 
vacancy by the election of a judge for a 
full term to commence on the first Mon- 
day of January after the first day of Janu- 
ary next succeeding his election. The gov- 
ernor shall appoint a person to hold such 
vacant office until the commencement of 
such term, 


Chicago Judges Adopt Rule Barring Cameras 
From Court Rooms 


First Fruits of Activity of Chicago Bar Association in Relation 
to the Press and Judicial Administration— Editors 
Express Divergent Views 


“No photograph shall be taken in any 
courtroom over which this court has juris- 
diction or control during the trial of any 
cause nor so close to such courtroom as to 
disturb the order and decorum thereof, 
either while the court is in session or at 
any other time when court officials, parties, 


counsel, jurymen, witnesses, or others con- 


nected with the proceedings pending there- 
in are present.” 


The foregoing rule, adopted May 12, 
brought about immediately a profound 
change in court ‘‘publicity’’ in the city 
of Chicago. The rule was adopted by 
the judges of the Circuit, Superior and 
Criminal courts of Cook County meeting 
in joint session. The Municipal Court 
of Chicago adopted a similar rule last 
year before the agitation was begun. 

In reporting the meeting newspaper 
accounts state that the judges partici- 
pating in the meeting refused at its 
close to pose for a group photograph. 

The rule was urged by the Chicago 
Bar Association Board of Managers on 
adoption of a policy recommended by 
the Committee on Relations of the Press 
to Judicial Proceedings, of which Mr. 
Andrew R. Sherriff is chairman. 


It seems conservative to hold that the 
action taken by the judges represents 
a very great step forward, and one very 
much needed in Chicago. It illustrates 
the opportunity which comes to the bar 
where it is well organized. It was vir- 
tually impossible for any single judge to 
exclude newspaper photographers from 
his court room, however obnoxious their 
work might appear to him. Nor was it 
practical for one of the newspapers to 
refrain from publishing court room 
photographs while competitors held to 
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the established custom. When the bar 
association invited consideration of the 
subject a majority of the judges were 
ready to go on record in favor of a 
strong rule. 


The Chicago Tribune editorial of 
July 23, 1894, quoted at length in the 
JourNAL for February, 1925, probably 
contributed a good deal to the success 
of Mr. Sherriff’s committee. In that 
utterance the editor said: 


The injury to justice is in publicity 
before the trial. Newspaper trials before 
the case is called have become an abomina- 


tion. . . . The Tribune has its share 
of blame in this. No newspaper can 
escape it. They have met demand, and 


in meeting it stimulated public appetite 
for more. 


The Chicago Daily News gave the new 
rule complete and frank approval in 
the following editorial statement: 


Judges of local courts will make no mis- 
take in barring cameras from courtrooms 
while court is in session. The Daily News 
has sent photographers to take pictures in 
courtrooms because other newspapers did, 
but, in the interest of orderly and digni- 
fied procedure, it has long advocated the 
banishment of cameras during trials. 


It must not be assumed, however, that 
this step pleased all the newspaper men. 
As far back as Jan. 2, 1925, when the 
bar association action was merely fore- 
casted, the Evening American .editor 
attacked the proposal in a most forceful 
utterance which we refrain from in- 
cluding in this account only because it 
is copyrighted and the paper refuses 
permission to reprint it. It refers to 
the bar association effort as one to arro- 
gate to itself an indirect censorship of 
the press and declares that it is for the 
newspaper to determine what shall be 
published. ‘‘If it errs, its mistake is 


AMERICAN JUDICATURE SOCIETY 19 


made evident by decreasing circula- 
tion.’’ Also: ‘‘. . the greatest force 
for impartial justice is the publicity 
given to the hearing.’’ The editorial 
concludes with a reference to unethical 
practices of lawyers and says that the 
greatest service the bar can render lies 
in more rigorous investigations of such 
cases and prompt recommendation of 
disbarment when that is warranted. 


It is rather significant that this blus- 
ter and sophistry was entirely without 
effect. 

The Tribune, notwithstanding its 
frank confession of disgust for sensa- 
tional reporting of trials, and the fact 
that its news staff approved the new 
rule, printed on May 13 a forceful edi- 
torial which is interesting because it il- 
lustrates what can be said by a very 
capable editor who objects to interfer- 
ence with court room photography. The 
editor bases his conclusions on premises 
which we believe to be fallacious. 

First there is the fallacy of consider- 
ing court room pictures a part of that 
publicity of court procedure which is 
desirable, and their absence a limitation 
upon desirable publicity. We submit 
that such pictures are no part of genu- 
ine judicial publicity. They tell noth- 
ing of the trial whatsoever. They 
merely flatter certain officials and indi- 
viduals or cater to a morbid and moron 
interest in sensational crime. The harm 
done in their publication is only a part 
of the evil, a considerable part lying in 
the loss of decorum which they occasion 
in the court room.- There is no, objec- 
tion to the publication of pictures drawn 
by newspaper artists working unob- 
trusively in the court room, though that 
older practice may in time become like- 
wise an abuse of privilege. The Daily 
News has printed some excellent sketches 
since.the adoption of the rule and they 
have been in good taste as well as serv- 
ing to liven the news columns. 

The Tribune editor errs. in saying 
that the court room, being too small to 
accommodate all the people who itch to 
see notorious trials, is dependent upon 


photography for ‘‘publicity.’’ There is 
no lack of even the least useful kind of 
publicity as long as the reporters are 
given. accommodation. The giving of 
tickets to these judicial shows, with long 
queues of spectators waiting for hours 
to fight their way into the court room, 
is in itself an evil with no genuine pub- 
licity to mitigate it, and it might well 
be done away with. Useful publicity is 
not dependent upon the thronging of 
idle spectators. 


The Tribune editor errs in ascribing 
the bar association interest to a desire 
to ‘‘abolish an evil by denying its exist- 
ence and to avoid danger by shutting 
their eyes to it.’’ 


The Tribune editor errs in charging 
that the bar and the bench is attempting 
to ‘‘pass the buck’’ to the press. 

The editorial closes with adminitions 
which deserve to be printed, though we 
believe that the press can better assist 
the bar and bench in improving a rot- 
ten situation (Chicago’s crime) by more 
specific recommendations. The refer- 
ence to newspaper support for bar as- 
sociation candidates for the bench, in 
the portion of the editorial which fol- 
lows, is entirely correct. Great credit 
is due to the Tribune and several other 
Chicago papers for their support of 
nominees approved by the bar. Unfor- 
tunately this support does not always 
prevent deplorable results when the 
votes are counted. 


Tribune Editorial 


We recognize that the improvement of 
the administration of criminal justice pre- 
sents a many-sided and profoundly diffi- 
cult problem. But it is a problem which 
must be-solved by expert knowledge. This 
the judges have and the lawyers have and 
until they have made a good deal more 
vigorous and _thoroughgoing effort to solve 
it than they haye they are in a poor posi- 
tion to criticize the press or any other 
agency involved indirectly or directly. 

We assert that the bar especially is 
called upon to take action. From the bar 
come the men who sit on the bench. The 
community has come to accept the recom- 
mendations of the bar in making selection 
from candidates for judgeships. The 
Tribune year after year supports these 
recommendations and the policy urged by 
the bar of keeping fit men on the bench. 
The r has decisive influence upon the 
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admission of men to the practice of the 
law and upon their expulsion in case of 
wrong doing. And the bar knows all the 
workings not only of the formal admin- 
istrative machinery of justice, but of all 
the extra legal conditions which have so 
much to do with the inefficiency of justice 
in our community. 

We assert, therefore, that when the bar 
retains in its membership men who are 
persistently and incorrigibly engaged in 
the manipulation and defeat of justice, it 
is accomplice in a crime against society: 
We assert that when it recommends weak 
men for judicial office or condones their 
inefficiency in office, it is responsible for a 
public evil of the gravest character. We 
assert that when the bench and the bar 
permit defects in the procedure and weak- 
ness in the powers of judicial administra- 


tion to persist year after year, they are 
shirking their chief responsibility to the 
community and are deserving of condem- 
nation. 

No amount of talk about the evils of 
unlicensed publicity can conceal ‘the fact 
that the bench and bar are the agencies 
primarily responsible for the reforms, 
whatever they be, which are notoriously 
needed in the administration of the crim- 
inal law. This is a task for experts and 
it is a shame it has been neglected until 
the criminal is everywhere successful and 
defiant. To think that in such a situation 
as ours the dignity of the courts can be 
established in the public mind by the 
wearing of gowns, the disciplining of 
courtroom sensational seekers, or the 
shutting off of publicity is fatuous. 


Methods of Work in the Appellate Courts 
of the United States 


Second Installment of Replies to Questionnaire 


The JournaL for December, 1924, 
contained a questionnaire concerning 
methods of work in supreme courts. 
The following number (April, 1925) 
contained replies to questions one to ten, 
inclusive, on the subject of briefs and 
arguments. We present herewith re- 
plies on the questions eleven to twenty- 
six, inclusive, under the heading ‘‘The 
Court.”’ 

We believe that many lawyers and 
judges will find the information thus 
disclosed interesting and .of value. 
Courts that are not represented are 
again invited to participate in this ef- 
fort to compare methods. 


B 
THE Court 


11. ear a Interval Between Appeal and 
on. 


SupreME Court or IpaHo: Report by 
I. W. Hart, Esq., Clerk: At the present 
time perhaps about 18 months. Much 
of this period, however, is consumed 
after the appeal is perfected in getting 


the record to this court. The average 
time between date of filing transcript 
on appeal and decision is about a year. 
Supreme Court or Report 
by Hon. Floyd E. Thompson, Associate 
Judge: The interval between the time 
the appeal is taken and the decision 
reached in our court depends to a large 
extent upon how long a time intervenes 
between taking the appeal and getting 
the case at issue and ready for decision 
in our court. I should say, as a general 
rule, a decision is reached within five 
months, after the appeal is taken. It 
is seldom more than two months from 
the time the case is taken under advise- 
ment in our court until it is decided. 


Supreme Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: About eight months, although 
in matters of public importance, this 
time may be shortened to a few days, 
and indeed to a few hours. 

Supreme Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: It is difficult to answer this ques- 
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tion because so much depends upon the 
character of the cases. The case. may 
be decided within three-or four days 
after argument and again a month may 
elapse. If twenty or twenty-five cases 
are upon the calendar, being heard at 
the rate of three a day, the justices do 
not have much time to write opmions 
until after the submission of all the 
eases. Generally those argued last are 
decided last. 

Court or AppEaLs oF New York: 
Report by Hon. Frank H. Hiscock, 
Chief Judge: The time varies greatly, 
as there is no compulsion upon attor- 
neys to bring cases before the court at 
any stated time after appeal is taken, 
except in criminal cases. Six months 
would be a fair average, but an appeal 
can now be argued at the next session 
after it is taken and decided on an aver- 
age within two weeks thereafter. 

SupreME Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
During the year 1924, 270 cases were 
filed, and the average number of cases 
on the docket during that time has been 
approximately 100. It is difficult to 
estimate the average interval between 
appeal and decision, but my guess would 
be that it would not average over five 
months. 

Supreme Court or Soutu Daxora: 
Report by Hon. John Howard Gates, 
Associate Judge: In 1924 the average 
number of days between perfecting ap- 
peal and the decision was 450 and the 
average number of days between sub- 
mission of case and decision was 230. 
In the summer of 1923 I made a tabula- 
tion of criminal cases decided by this 
court from January 7, 1913, to July 1, 
1923, with the following result: 


Average number of days between sub- 
mission and decision, 98. 
Within 60 days and more than 30.... 28 
Within 100 days and more than 60... 30 
Over 100 days and less than a year.. 40 
More than one 


65% decided within 100 days. 


SuprEME Court OF WASHINGTON : Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: About six months. 


Supreme Court oF WIsconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: Six months. 


12. Number of Judges. 


SupreME Court or IpaHo: Report by 
I. W. Hart, Esq., Clerk: Five. 


Supreme Court or ILuinois: Report 
by Hon. Floyd E. Thompson, Associate 
Judge: Seven. 

SuprEME Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: Seven justices. 

Supreme Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: The supreme court of Montana 
consists of one Chief Justice and four 
Associate Justices. 

Court or Apreats or New York: 
Report by Hon. Frank H. Hiscock, 
Chief Judge: Seven. 

Supreme Court or Onto: Report by 
Hon. C. T. Marshall, Chief Justice: 
Seven. 

Supreme Court or Souto Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: Five. 

SupreME Court oF WASHINGTON : Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Nine judges in all, sit- 
ting generally in departments, five at a 
time, four alternating weekly, the Chief 
Justice presiding all the time. 

Supreme Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: Seven. 


18. Number of Terms of Court. 


Supreme Court or Ipano: Report by 
I. W. Hart, Esq., Clerk: Two at the 
state capital, two at Pocatello, one each 
at Lewiston and Ceur d’Alene. 

Supreme Court or Report 
by Hon. Floyd E. Thompson, Associate 
Judge: Five. 

Supreme Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: Technically two—the January 
term and the July term. Practically 
there are regular monthly sittings and 
many special sittings except in August 
and September, and even in _ these 
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months special sittings infrequently oc- 
eur where the matters needing judicial 
attention are of sufficient public con- 
cern. 

SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: This court is required to hold four 
terms, but it is continually in session, 
except for a summer vacation, usually 
of seven or eight weeks. Holidays are 
observed as a matter of course; this an- 
swers question 14. 

Court or AppEats oF New York: 
Report by Hon. Frank H. Hiscock, 
Chief Judge: One term of court di- 
vided usually into six or seven sessions, 
held at no stated time, but fixed by the 
court as the condition of business neces- 
sitates. For the first time in the history 
of the court we took, at the summer ad- 
journment in 1923, the last case which 
was ready for argument and since then 
with the exception of the first fall ses- 
sions, when there is quite an accumula- 
tion of work, we have at each session 
taken all the cases ready for submission. 

SupreME Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
One term each year, beginning first 
Tuesday in January. 

Supreme Court or Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: Two terms provided 
by law, but in practice the court is in 
continuous session for at least ten 
months of the year. 

SupreME Court OF WASHINGTON : Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Three terms, commencing 
the second Mondays of January, May 
and October. 

Supreme Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: Two, January and August. 

14. Number of Days of Combined Terms. 


SupreME Court or Ipano: Report by 
I. W. Hart, Esq., Clerk: Terms of court 
oceupy practically the entire year ex- 
cept parts of July and August. 

Supreme Court or Report 
by Hon. Floyd E. Thompson, Associate 
Judge: Eighty days. 
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SupREME Court oF Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: About 260 days per annum. 


Court or AppEaLs or New York: 
Report by Hon. Frank H. Hiscock, 
Chief Judge: In 1924 there were 85; 
in 1923 there were 108. This excludes 
Saturdays and Sundays. We were rap- 
idly ‘‘ecatching up’’ with our calendar 
by 1921. Previous to that time we usu- 
ally had six sessions of about four weeks 
each, making an average of 120 court 
days. 


SuprREME Court oF On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
The court is continuous, except for one 
week in April and for approximately 
three months—the latter part of June, 
all of July and August and part of 
September. 


SupreME Court or Soutn Dakora: 
Report by Hon. John Howard Gates, 
Associate Judge: During the year 1923 
there were oral arguments on 74 days 
and in 1924 on 87 days. 


SupREME Court OF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Ass6- 
ciate Justice: Approximately 150. 


SuprREME Court oF WISCONSIN: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: About 68 court days. 


15. Total Cases Disposed of in Last Year. 


SupREME Court oF IpaHo: Report by 
I. W. Hart, Esq., Clerk: 240. 


SupreME Court or Report 
by Hon. Floyd E. Thompson, Associate 
Judge: About 800, including those dis- 
missed on motion and those transferred 
to the Appellate Court. 

Supreme Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: 712. 

SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: The total number of cases dis- 
posed of in the year 1924 was 222. 

Court or AppEaLs oF New York: 
Report by Hon. Frank H. Hiscock, 
Chief Judge: The court on regular sub- 
missions took 449. In addition there 
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were quite a substantial number of dis- 
missals under our rules. 


Supreme Court or Onto: Report by 
Hon. C. T. Marshall, Chief Justice: 
270 cases on their merits; 498 ‘‘motions 
to certify,’’ this motion corresponding 
to the federal writ of certiorari and in 
each instance amounts to a very fair 
consideration of the merits of the case. 


We also disposed of 39 applications for 
rehearing. 


Supreme Court or Soutn Dakora: 
Report by Hon. John Howard Gates, 
Associate Judge: 157. 


SuPREME Court OF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: In 1924 approximately 
550 eases finally disposed of by opinions 
on the merits, approximately 20 addi- 
tional opinions written in disposition of 
motions involving questions other than 
the merits. 


Supreme Court oF Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: About 488. 


16. Total Cases with Published Opinions. 


SuprREME Court or IpaHo: Report by 
I. W. Hart, Esq., Clerk: 197. 


SupreMeE Court or Report 
by Hon. Floyd E. Thompson, Associate 
Judge: 427 published opinions. 


SuprEME Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: 470. 

SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: The total number of cases with 
published opinions, 176. 

Court or AppEALS oF New York: 
Report by Hon. Frank H. Hiscock, 
Chief Judge: Last year, 146; 1923 
there were 202; 1922 there were 139. 


SupreME Court or Onto: Report by 
Hon. C. T. Marshall, Chief Justice: 
181. 


Supreme Court or Soutu Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: 143. 


SupREME Court oF WASHINGTON : Re- 
port by Hon. Emmett N. Parker, Asso- 


ciate Justice: Approximately 570 opin- 
ions in 1924. 

SupreME Court oF WISCONSIN: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: About 339. 


ons. 


SupreMeE Court or IpanHo: Report by 
I. W. Hart, Esq., Clerk: 43. 

Supreme Court or ILLinois: Report 
by Hon. Floyd E. Thompson, Associate 
Judge: 302 petitions for writ of cer- 
tiorari and for writ of error in com- 
pensation cases were considered and de- 
cided without giving reasons for the de- 
cision announced. 

SupreME Court or Kansas: Report 
by Hon. John 8S. Dawson, Associate 
Judge: None except by dismissal or 
similar summary disposition. 

SuprEME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: The total number of cases without 
published opinions, 46. 

Court or Appeals oF New York: 
Report by Hon. Frank H. Hiscock, 
Chief Judge: The average number for 
the past few years has been about 300. 

SupreMe Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
78. 

Supreme Court or SoutH Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: 14. 

SupreME Court oF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: All opinions are pub- 
lished. 

SuprREME Court oF Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: About 52. 


18. Total Number of Motions Disposed of. 


SupreME Court or Ipano: Report by 
I. W. Hart, Esq., Clerk: Approximate- 
ly 75. 

Supreme Court or Report 
by Hon. Floyd E. Thompson, Associate 
Judge: In addition to the scores of 
motions considered and decided by the 
several judges in vacation, the court 
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considered and decided and announced 
from the bench its decision on 490 mo- 
tions. 


SupreEME Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: Approximately 900. 


SUPREME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: It is not possible for me to answer 
this question without an extended 
search. The motions were in the cases 
which have been disposed of. 


Court or APPEALS OF NEw York: 
Report by Hon. Frank H. Hiscock, 
Chief Judge: Last year, 353, of which 
269 were motions for leave to appeal 
In 1923 there were 391 motions, of 
which 250 were for leave to appeal. 

Supreme Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
142 formal motions; 498 contested mo- 
tions. 


Supreme Court or Sours Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: 32 (this includes some 
of the 14 last above mentioned). 


SuPREME Court or WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Approximately 125 mo- 
tions were disposed of in 1924. 


Supreme Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: About 32. 


19. How Far Back Does Oldest Case on 
the Docket Extend? 
Supreme Court or Report by 
I. W. Hart, Esq., Clerk: Two years. 


SupreMe Court or ILuinois: Report 
by Hon. Floyd E. Thompson, Associate 
Judge: The oldest case on the docket 
was taken under advisement about a 
year ago. There are few such cases. 
Ninety per cent of the cases have been 
on the docket for less than three months. 

Supreme Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: July 7, 1920. There are a very 
few which go back two or three years, 
through repeated continuances on good 
cause shown, but the mass of them are 
less than a year old. 


SuPREME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: The court is practically up to 
date. We are now working upon cases 
in which the transcripts were filed in 
October and November of last year. 
When you consider that 90 days are al- 
lowed for briefs you will see how close 
up the court is with its work. 


Court or Appeats oF New York: 
Report by Hon. Frank H. Hiscock, 
Chief Judge: There is one case in which 
the return was filed in September, 1922. 
That is an exceptional instance. In the | 
great majority of cases the returns were 
filed in the past six months. 


Supreme Court or Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: Oldest undisposed of 
ease argued June 15, 1922. 


SuPreME Court or WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: About six months, not 
noticing some few cases having become 
old because of peculiar circumstances 
attending them, apart from congestion 
of the docket. 


SupreME Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: Not to exceed eight months. 


20. How Are the Cases Assigned? 


SupREME Court oF IpaHo: Report by 
I. W. Hart, Esq., Clerk: By the Chief 
Justice. 


SuprEME Court or Kansas: Report 
by Hon. John 8S. Dawson, Associate 
Judge: At the close of each day’s sit- 
ting, and so soon as the justices retire 
from the bench, the Chief Justice as- 
signs the eases by rotation. See excerpt 
from Cook v. Railway & Bridge Co., 
101 Kan. 437, 438, 165 Pac. 803, quoted 
below in answer to Question No. 31. 


SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: Generally the cases are assigned 
in rotation. 

Court or Appeats or New York: 
Report by Hon. Frank H. Hiscock, 
Chief Judge: Judges receive cases in 
rotation and not by assignment. 
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Supreme Court or Onto: Report by 
Hon. C. T. Marshall, Chief Justice: 
If this question refers to the calendar, 
the answer is that a calendar is made 
up every two months and is posted 
about 15 days earlier than the first case 
assigned for hearing. 


SupreME Court or Soutu Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: By the Presiding 
Judge. Except for some special reason, 
the cases are rotated among the five 
judges in the order they appear on the 
calendar. The calendar is made up by 
the clerk so as to group as nearly as 
possible cases by the same attorneys. 


SuPpREME Court oF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Cases are assigned to the 
judges for writing in rotation regard- 
less of subject matter. We discourage 
specialization, desiring that every judge 
be or at least become experienced in all 
branches of the law. This tends to 
avoid one-man opinions. 


Supreme Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: By lot. (See Work of Court.) 


21. Average Number of Days Spent Sit- 
ting on Full Bench. 
Supreme Court or Ipano: Report by 
I. W. Hart, Esq., Clerk: 50 to 60. 


SuprEME Court or ILuinois: Report 
by Hon. Floyd E. Thompson, Associate 
Judge: The full court spends about 
thirty days a year on the bench. The 
court is in conference an hour or more 
each of these days and in addition the 
full court is in conference about thirty 
days a year considering opinions, peti- 
tions for rehearing and motions. 

SupreME Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: Fifty days per annum, five days 
of each month, beginning with the first 
Monday, except August and September. 


SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: All members of the court sit dur- 
ing the hearing of argument. 


SupreME Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
135. 


Supreme Court or Soutu Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: See answer to No. 14. 


SuPREME Court oF WASHINGTON : Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Our court sits en bane 
about one week in each of the three 
terms of the year, 15 days, that is, all 
nine judges sitting together in rehear- 
ings, and occasionally in original hear- 
ings of cases of great public importance 
and cases wherein we feel that the ap- 


plicable law is not settled or has become 
involved. 


Supreme Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: About 68. 


22. Average Days in Chambers. 


SupreME Court or IpaHo: Report by 
I. W. Hart, Esq., Clerk: About 200. 


Supreme Court or Iuuinois: Report 
by Hon. Floyd E. Thompson, Associate 
Judge: In addition to the eighty days 
spent in chambers at Springfield in con- 
nection with the work of the term, each 
judge spends about 180 days a year in 
his office preparing opinions. 


SupreME Court or Kansas: Report 
by Hon. John 8S. Dawson, Associate 
Judge: About 200 days per annum ex- 
cept the time spent in consultation. 
Consultation is held on the cases as- 
signed to each justice in the chambers 
of that particular justice, until all the 
cases assigned have been considered and 
determined. Once consultation is fin- 
ished, each justice works individually at 
the task of writing the opinions of the 
court. 


SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: The justices are either upon the 
bench or in their chambers from 9:00 
until 5:00 every day, except for the 
lunch period, which is an hour and a 
quarter, and except durings holidays 
and vacation. 
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Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
Very little time is spent in chambers, 
unless the question comprehends the 
time spent in consultation. We have 
two regular consultations each week, and 
occasionally one extra. 


Supreme Court or Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: I can only speak for 
myself. My average period is less than 
six weeks. Otherwise I am always at 
chambers except when there are oral 
arguments. 


Supreme Court or WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: The judges of our court 
are generally at work upon the bench 
or at study in their chambers during 
nearly all business days of the year ex- 
cept during a week or two just prior to 
the May term and approximately a 
enonth some time during the late sum- 
mer. 


SuprREME Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: About 180. 


23. Average Days of Freedom from Judi- 
cial Duty. 
SupREME Court or.IpAHo: Report by 
I. W. Hart, Esq., Clerk: About 60. 


Supreme Court or ILuinois: Report 
by Hon. Floyd E. Thompson, Associate 
Judge: Including an occasional day 
away from his office and the time spent 
in vacation, each judge on the average 
is probably free from judicial duties 
forty-five days a year. 


SupreMe Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: This varies from very few to 
none at all, during the months the court 
is in session. Occasionally, of course, 
there will be a light month’s work, or 
the cases assigned to a justice are one- 
point cases, and there may be some days 
of leisure after the current month’s 
work is dispatched and before the next 
month’s sitting begins. 


SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
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tice: The only days of freedom from 
judicial duty are holidays (which in- 
clude Sundays), and during the sum- 
mer vacation of seven, eight or nine 
weeks; some of the justices occasionally 
work at night and on Sunday. 


SupreME Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
100. 


Supreme Court or Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: Six weeks. 


SuPREME Court OF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: See answer to No. 22. 


SupreME Court oF WIsconsiIn: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: About 117, including Sundays. 


24. Is the Volume of Work Tending to 
Increase or Diminish? 
SuprREME Court or IpAHO: Report by 
I. W. Hart, Esq., Clerk: Work tends to 
increase as the state grows in develop- 
ment and population. 


Supreme Court or ILuinois: Report 
by Hon. Floyd E. Thompson, Associate 
Judge: The number of cases requiring 
written opinions remains about the same 
from year to year, but the number of 
motions and petitions requiring consid- 
eration in conference and in chambers 
during the terms is increasing. 


SupreMeE Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: The volume of work fell off 
during the war; then there was a 
marked increase, but lately it has been 
rather constant, with no marked change. 


_SupreMe Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: The volume of work has been 
about the same for two years. 


Supreme Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
Tending to increase. 


Supreme Court or Soutu Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: Increasing. In the 
last six years the number of new cases 
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in this court, appellate and original, 
were as follows: 


158 
170 
220 
245 
206 
268 


SuPREME Court oF WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: At the present time there 
is a tendency to increase. 

Supreme Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: Slight inerease since war. 

25. Does the Work of the Court Permit 
Time for Recreation, Non-professional 
Reading, Family and Social Contacts, 
Bar Association and Other Profes- 
sional Contacts? 

SuprEME Court or Ipano: Report by 
I. W. Hart, Esq., Clerk: Only to a lim- 
ited extent. 

Supreme Court or Report 
by Hon. Floyd E. Thompson, Associate 
Judge: Yes. 

SupreMeE Court or Kansas: Report 
by Hon. John S. Dawson, Associate 
Judge: The justices do take time to 
attend the state bar association meet- 
ings, and on rare occasions one or more 
of them may attend other public or pri- 
vate affairs, but in the main the judicial 
work takes all their time for ten months 
or ten and a half months in the year. 
Fortunately the meetings of the Amer- 
ican Bar Association are held during 
the vacation season. Out of office hours, 
of course, the justices occupy themselves 
with such social and professional con- 
tacts and such non-professional reading 
as suits their inclinations. 

SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: The work of the court does not 
permit much time for recreation, non- 
professional reading, family and social 
contacts. I might say that it does not 
permit any time for recreation, except 
either before or after business hours, 
and the same is true with respect to 
non-professional reading, family and so- 
cial contacts. The bar association meets 


during vacation. Such other profes- 
sional contacts as we are able to make 
are interspersed throughout the year as 
oceasion may offer. 


Supreme Court or Report by 
Hon. C. T. Marshall, Chief Justice: 
Yes. 

Supreme Court or Soutn Dakota: 
Report by Hon. John Howard Gates, 
Associate Judge: Yes. 


SupREME Court oF WASHINGTON : Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Our labors are fully as 
continuous, and I think more intense, 
than the average man in the business 
and commercial world. 


SupreMe Court or WIsconsIN: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: Yes. 


26. Do the.Members of the Court Reside 
at the Capital Between Terms? 

Supreme Court or Ipano: Report by 
I. W. Hart, Esq., Clerk: Yes, except 
during the summer vacation. 

SupreME Court or ILuinois: Report 
by Hon. Floyd E. Thompson, Associate 
Judge: No. 

Supreme Court or Kansas: Report 
by Hon. John 8S. Dawson, Associate 
Judge: Yes. 

SupreME Court or Montana: Report 
by Hon. Lew. L. Callaway, Chief Jus- 
tice: The members of the court reside 
at the capital at all times. 


Supreme Court or On10: Report by 
Hon. C. T. Marshall, Chief Justice: 
Some do, others do not. 

Supreme Court or Dakora: 
Report by Hon. John Howard Gates, 
Associate Judge: While retaining their 
legal residences in the Supreme Court 
districts from which they were elected 
the judges all actually reside at the 
capital. 

SupreME Court or WASHINGTON: Re- 
port by Hon. Emmett N. Parker, Asso- 
ciate Justice: Our judges reside at the 
capital practically all of the time. 


SupreME Court or Wisconsin: Re- 
port by Hon. A. J. Vinje, Chief Jus- 
tice: Yes, with one exception at present. 


Effort to Expedite Judicial Determinations 
In California 


By CuHar.es S. Cusninc* 


A constant and growing demand for 
a more speedy determination of cases 
is apparent. This demand is by no 
means an easy one to meet, especially 
in a new and rapidly growing commu- 
nity. For many years lawyers of ex- 
perience have felt keenly the necessity 
of more speedily disposing of cases on 
appeal. The effort in this direction has 
been hampered by the present constitu- 
tion of California which confers on the 
courts of appeal appellate jurisdiction 
only. This restriction has been inter- 
preted to mean that the appellate courts 
cannot make a finding of fact. Under 
present conditions when an appeal is 
heard and the appellate court is satis- 
fied that some portion of the findings 
is not sustained by the evidence, the 
appellate court must, notwithstanding 
that the right of the appellant may be 
clear, remand the case to the lower court 
for a new trial in whole or in part. 

From time to time important cases 
have arisen in California where facts 
have developed, after the settlement of 
the record in the lower court, throwing 
grave doubts on the merits of the judg- 
ment and emphasizing the advisability 
of a new trial. Under existing laws the 
appellate courts have felt themselves 
powerless to consider new evidence after 
the record had been settled in the lower 
court. 


The California Bar Association took 
these matters up at its last session and 
had introduced before the legislature 
an amendment to the constitution de- 
signed to remedy these defects. As orig- 
inally drawn, the amendment provided 
that the powers proposed to be con- 
ferred should be granted to the appel- 
late courts. The legislature of the 
state, however, considered it more ap- 
propriate that the legislature be author- 
ized to grant these powers to the 
appellate courts. The Bar Association 


*Of the San Francisco bar. 


was compelled to accept this suggestion, 
but would have preferred the amend- 
ment in its original form. 


The following ameudment has re- 
ceived the necessary two-thirds vote of 
each house of the legislature and will 
be submitted to the people for ratifica- 
tion at the next general election, viz.: 

“Sec. 4%. In all cases where trial by 
jury is not a matter of right or where trial 
by jury has been waived, the legislature 
may grant to any court of appellate juris- 
diction the power, in its discretion, to 
make findings of fact contrary to, or in 
addition to, those made by the trial court. 
The legislature may provide that such 
findings may be based on the evidence ad- 
duced before the trial court, either with 
or without the taking of additional evi- 
dence by the court of appellate jurisdic- 
tion. The legislature may also grant to 
any court of appellate jurisdiction the 
power, in its discretion, for the purpose 
of making such findings or for any other 
purpose in the interest of justice, to take 
additional evidence of or concerning facts 
occurring at any time prior to the deci- 
sion of the appeal, and to give or direct 
the entry of any judgment or order and 
to make such further or other order as the 
case may require.” 

It is hoped that this amendment will 
bring about a more speedy determina- 
tion of cases on appeal and give a 
greater elasticity to appellate procedure. 
Under the present system, where an ap- 
pellant has prevailed after expensive 
and long drawn out litigation, it is dif- 
ficult for him to understand why the 
case must be remanded for a new trial. 
This new trial generally results only in 
delay and gives to the opposing party 
the further opportunity to raise new 
points and obstruct the early determina- 
tion of the case with a view to making a 
more satisfactory settlement. The bar 
is in sympathy with the idea that as 
nearly as possible a case should be dis- 
posed of on a single hearing in the lower 
and appellate court. 

In advocating the above amendment, 
paving the way for authority in the 
appellate court to make a finding of 
fact, to the end that cases may be more 
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speedily determined, the bar of Califor- 
nia is endeavoring to place itself in line 
with the latest thought in New York. 
Rule 239 of the New York Rules of 
Civil Practice, enacted in 1921, provides 
as follows: 

“The appellate division, on rendering 
final judgment on appeal pursuant to the 
provisions of section 584 of the Civil Prac- 
tice Act, on reversing or modifying a judg- 
ment entered on the decision of the court, 
or the report of a referee, without grant- 
ing a new trial, may reverse any finding, 
and shall make such new findings of facts 
provided on the trial as shall be necessary 
to sustain the judgment awarded by the 
appellate division. The facts as found by 
the appellate division shall be inserted in 
its order for judgment and the facts as 
found by the special term or referee be- 
fore whom the case was tried which are 
reversed by the appellate division likewise 
shall be specified in such order.” 

In cases where important facts have 
developed after the trial in the lower 
court, there seems to be no reason, in 
a civilized community, why an appel- 
late court should not have the power to 
consider these facts, if the interests of 
justice so demand. In those jurisdic- 
tions where the appellate court has no 
such power, we are far behind the sys- 
tems of the old world, and particularly 
those in England. The crowning fea- 
ture of the English rules is their elas- 
ticity. The English Rules of the Su- 
preme Court, Order 58, Rule 4, provide 
as follows: 

“The Court of Appeal shall have all the 
powers and duties as to amendment and 
otherwise of the High Court, together with 


full discretionary power to receive further 
evidence upon questions of fact, such evi- 


dence to be either by oral examination in 
court, by affidavit, or by deposition taken 
before an examiner or commissioner. Such 
further evidence may be given without 
special leave upon interlocutory applica- 
tions, or in any case as to matters which 
have occurred after the date of the deci- 
sion from which the appeal is brought. 
Upon appeals from a judgment after trial 
or hearing of any cause or matter upon 
the merits, such further evidence (save 
as to matters subsequent as aforesaid) 
shall be admitted in special grounds only, 
and not without special leave of the court. 
The Court of Appeal shall have power to 
draw inferences of fact and to give any 
judgment and make any order which ought 
to have been made, and to make such 
further or other order as the case may 
require. The powers aforesaid may be 
exercised by the said court, notwithstand- 
ing that the notice of appeal may be that 
part only of the decision may be reversed 
or varied, and such powers may also be 
exercised in favor of all or any of the 
respondents or parties, although such re- 
spondents or parties may not have ap- 
pealed from or complained of the decision. 
The Court of Appeal shall have power to 
make such order as to the whole or any 
= of the costs of the appeal as may be 
ust.’ 


It is the hope of those who have con- 
sidered and backed this measure that 
the provision relating to findings will 
tend to prevent the remanding of many 
eases for further consideration where 
the remanding of the case does no good 
and in fact is a reproach to the legal 
system. 


The provision of the proposed amend- 
ment with respect to the consideration 
of further evidence will, it is believed, 
give to the appellate court an elasticity 
of action which is a necessary attribute 
of any enlightened legal system. 


Relieving the Appellate Courts 


Chief Justice von Moschzisker Explains Time-Saving Procedure in 
Pennsylvania Supreme Court, Submitting Examples of 
Condensed Statements 


The following letter from Robert von 
Moschzisker, Chief Justice of the Su- 
preme Court of Pennsylvania, clears up 
some queries raised in an article at 


page 170 of the April, 1925, number of © 


the JoURNAL: 


Dear Sirs: 

There appears in your issue of April, 
1925, what may be called a review of 
my article on ‘‘A Time-Saving Method 
of Stating in Appellate Briefs Control- 
ling Questions for Decision,’’ published 
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in the Yale Law Jouraal of January, 
1925. The reviewer states: 


“There are, however, one or two doubts 
or thoughts that occur to us about the 
whole matter, and perhaps further ex- 
planations would be helpful. We have 
before us a brief and argument based on 
eighteen assignments of error with a dis- 
cussion of these errors under twelve 
heads. Among the separate points argued 
were the following: (1) That the act 
was not a crime; (2) that there was rea- 
sonable doubt of guilt; (3) that the trial 
court erred in various separate instances 
in receiving evidence; (4) that the trial 
court prejudicially commented on the evi- 
dence; (5) that the court erred in vari- 
ous separate instances in refusing to admit 
evidence; (6) that the state’s attorney 
made prejudicial remarks; (7) that vari- 
ous instructions given were erroneous; 
(8) that various proper instructions were 
refused; (9) that the indictment was 
faulty; (10) that there should have been 
a new trial for newly discovered evidence. 


“Where a case involves only one point, 
that point no doubt can be well and clearly 
stated in fifteen lines, if there is a back- 
ground of a ‘history of the case;’ but we 
cannot see how the ten points above 
enumerated could be consolidated in an 
intelligible fifteen-line statement. It may 
be possible that we have misinterpreted 
both the rule and Mr. Justice von Mosch- 
zisker’s explanation of it, but the mean- 
ing we derive is that the complete state- 
ment of all the legal questions is to be 
compressed within a space of fifteen lines. 
If we did not have the assurance of the 
learned justice that in Pennsylvania ap- 
peals are satisfactorily disposed of—-satis- 
factorily to the court, to the bar, and to 
litigants—-we should have supposed that 
the rule would be unworkable. We accept 
the fact, but we cannot put aside a doubt 
that we do not fully understand it.’ 


The rule in question is phrased, in 
full, as follows: 


“The statement of the questions in- 
volved must state the question or ques- 
tions in the briefest and most general 
terms, without names, dates, amount or 
particulars of any kind. It should not 
ordinarily exceed fifteen lines, must never 
exceed one page, and must always be 
printed on the first page of the brief, 
without any other matter appearing there- 
on. This rule is to be considered in the 
highest degree mandatory, admitting of no 
exception; ordinarily no point will be con- 
sidered which is not set forth in the 
statement of questions involved or sug- 
gested thereby.” 


Your correspondent undoubtedly has 
misunderstood both the rule and my ex- 
planations of it; for I said in the very 
beginning of my article, one full page 
may be taken by counsel for appellant, 


when necessary, to state his questions 
involved. 

The decision as to whether the state- 
ment of questions involved shall occupy 
fifteen lines, or more, is left entirely to 
the judgment of counsel; and our ex- 
perience is that the average statement 
does not, in fact, occupy more than 
about one-third of a page. 

As to the example given by your cor- 
respondent, a skilled Pennsylvania’ law- 
yer (and only such practice before our 
court) would have no difficulty what- 
ever in stating all the points, in the case 
he puts, within a page, so that the court 
should gain a clear comprehension of 
them; and I must assume that lawyers 
in other states are capable of developing 
the same skill, after working under such 
a rule for a long enough time to become 
accustomed to it. 

Here in Pennsylvania the rule works 
perfectly, and, as stated in my article, 
it has done much toward enabling the 
court, over which I preside, to bring its 
work up to date. 


Your correspondent further suggests: 


“Another thought that occurs to us is 
that it is a drastic rule which permits the 
suppression of an appeal because of the 
mistaken application of logic of an at- 
torney; it is too hard, it seems to us, on 
the client.” 


As to this point, while at first several 
appeals were quashed, because of breach 
of the rule, of late years, the most se- 
vere penalty in such instances has been 
to continue the appeals until appellant 
furnished a properly drawn statement 
of questions involved ; and this is rarely, 
very rarely, necessary. 

Robert von Moschzisker. 


Samples of statements in several cases 
were submitted by our correspondent, 
and are here appended : 


Statement of the Questions Involved 


1. Does the board of directors of a 
corporation organized under section 2, 
clause 10, of the Act of April 29, 1874, 
P. L. 73 (1 Purdon Dig., p. 772), have 
the power to sell the real estate of the 
corporation without the consent of a ma- 
jority of the stockholders of the corpora- 
tion? 

2. Was there such part performance of 
an alleged contract for the exchange of 
realty for stock of a corporation, as would 
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except the contract from the requirements 
of the Statute of Frauds? 


3. Is an uncommunicated resolution, 
appearing upon the minutes of the board 
of directors of a corporation, authorizing 
its officers to sell certain realty of the 
corporation, a sufficient written memoran- 
dum of a contract to satisfy the require- 
ments of the Statute of Frauds? 


4. Should a decree of specific perform- 
ance be entered of a contract for the ex- 
change of real estate of one corporation 
for the stock of another corporation, when 
the latter corporation was insolvent when 
the contract was entered into, and when 
the tender of the stock was made? 


5. Was the lower court correct as to 
the non-production of certain testimony, 
and in its rulings on admission and re- 
jection of testimony? 


Statement of Questions Involved 


This court decided that a trust was not 
terminated, Reighard’s Estate, 253 Pa. 52. 
In that case the single question raised by 
the assignments of error was whether the 
trust should be declared terminated and 
the corpus distributed to the residuary 
legatees. The will created a trust for 
ten years from the date of the death of 
the testator or during the natural life of 
the wife should she survive him for a 
period of over ten years. The wife taok 
against the will and is still living. The 
testator has been dead more than ten 
years. Was the question of how long this 
trust was to continue embraced within 
the assignments of error in the former 
case? 

Did testator intend to create a trust for 
the residuary legatees beyond ten years 
in the event that the widow refused to 
take under the will? Did testator intend 
to create a trust beyond ten years for the 
benefit solely of his widow and her rela- 
tives? Should the corpus be now dis- 
tributed? 

Did the fact that certain bequests were 
made void by the refusal of the widow to 
accept the provision made by the testator, 
in lieu of dower, plainly indicate that the 
testator intended the trust to continue 
beyond a period of ten years, for the 
actual lifetime of the widow? 


Is the trust of such a character as to 
permit the remaindermen to elect to set 
aside the trust and receive the principal 
of the estate? 


Statement of Questions Involved 
Corpus Delicti, Suicide, Res Gestae, 
Dying Declarations 

1. Can corpus delicti be established by 
declarations of the deceased, either ad- 
mitted as res gestae or dying declarations? 

2. If the question by either a feloni- 
ous killing or a suicide must not corpus 
delicti have been established beyond a rea- 
sonable doubt before the jury can con- 
sider declarations of the deceased admit- 
ted either as dying declarations or res 
gestae? 

3. Is it error for the court to charge 
the jury, in substance, that dying declara- 
tions shall have the sanctity of an oath? 

4. Is it error for the court to discuss 
the testimony of the commonwealth and 
fail to discuss the testimony of the de- 
fendant which negatives the commission 
of a crime? 

5. Is it not the duty of the court, ina 
murder case, to fully instruct the jury 
upon all branches of the law covering the 
case 


? 

6. Should the court have directed the 
jury to return a verdict of not guilty? 

7. Was it not reversible error to admit 
any of the declarations of the deceased in 
this case, either as res gestae or dying 
declaration? 


1. Statement of Questions Involved 

In an action to recover damages for 
taking of land by a city in widening a 
street was it not error: 

A. To permit the city on cross-exam- 
ination of plaintiff to ask the price he 
paid for his ground where 

(1) Plaintiff had not testified to its 
value; 

(2) The purchase was more than a year 
before the taking, and meanwhile 
the character of the neighborhood 
had changed and values greatly in- 
creased, and 

(3) The purchase included another 
small lot in the neighborhood; 

B. To charge the jury that market 
value should be determined without refer- 
ence to the purpose for which the land 
might be used; 

C. To refuse to permit plaintiff to 
prove rental value of space in an office 
building erected on the site; and 

D. To charge the jury that in de- 
termining benefits it should consider the 
whole scheme of improvement, in front of 
and as it affected not only plaintiff’s prop- 
erty, but all the property along the street 
affected by the widening. 


When you have found an old 
case in point in some old text- 
book or other reference work 
there is a very easy way to com- 
pare it with the most recent cases 
in the Second Decennial Digest. 


Use the Inquiry Card Below! 


The Second Decennial Digest 


covers all decisions of all appellate courts in the 
United States from 1907 to 1916 under one 


alphabetical arrangement; it is complete in 25 
volumes, including a Table of Cases and De- 
scriptive-Word Index. 


West Publishing Company 
St. Paul 


How? 


WEST PUBLISHING COMPANY 
St. Paul, Minn. 


How can I find in three minutes in the Second Decennial Digest the latest and control- 
ling authorities in point with an old case I have found in the text-books ? 


